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DEPARTMENT  OF  TRANSPORTATION 

Urban  Mass  Transportation 
Administration 

49  CFR  635 
[Docket  No.  80-C] 

Public  Hearing  Requirements  for 
Service  Changes  and  Fare  Changes 

agency:  Urban  Mass  Transportation 
Administration,  DOT. 

ACTION:  Final  rule. 

summary:  The  Urban  Mass 
Transportation  Administration  (UMTA) 
is  issuing  regulations  to  implement 
Section  5(i)(3)  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended. 
This  section  of  the  Act  requires 
recipients  of  section  5  funds  to  hold 
public  hearings  or  to  provide  an 
opportunity  for  a  public  hearing  prior  to 
changes  in  fares  and  prior  to  substantial 
changes  in  service. 
dates: 

1.  This  regulation  is  effective  on:  May 
17, 1980. 

2.  Comments  on  §  635.7  must  be 
received  by:  June  1, 1980. 

ADDRESS:  Comments  must  be  submitted 
to  UMTA  Docket  No.  80-C.  400-7th 
Street,  S.W.,  Washington,  D.C.  20590.  All 
comments  and  suggestions  received  will 
be  available  for  examination  in  room 
9320  at  the  above  address  between  8:30 
a.m.  and  5:00  p.m.,  Monday  through 
Friday.  Receipt  of  comments  will  be 
acknowledged  by  UMTA  if  a  self- 
addressed,  stamped  postcard  is  included 
with  each  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charlotte  Adams,  Office  of  Program 
Analysis.  (202)  472-6997. 

SUPPLEMENTARY  INFORMATION:  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
utilized  to  determine  if  further  revisions 
to  §  635.7  are  necessary. 

A  notice  of  proposed  rulemaking  was 
published  on  July  16. 1979  (44  FR  41272). 
Comments  were  invited  through  August 
30, 1979.  A  total  of  twenty-nine  written 
comments  were  received.  In  arriving  at 
the  final  regulation,  UMTA  has  given 
consideration  to  all  comments  received. 
Review  of  the  comments  received 
indicated  the  desirability  of  making 
changes  in  the  regulations  as  they  were 
proposed.  The  sections  of  this  final 
regulation  which  have  been  revised  or 
were  the  subject  of  major  interest  are 
discussed  below. 

The  Administrator  has  determined 
that  this  regulation  is  not  a  significant 
regulation  under  the  criteria  in  the  DOT 


Order  for  Improving  Government 
Regulations  (44  FR  11042,  February  26, 
1979). 

Under  the  DOT  Order,  a  full 
evaluation  is  not  warranted  because  the 
expected  economic  impact  of  the 
regulations  is  minimal.  The  regulations 
set  out  the  procedural  standards  for,  end 
implement,  a  public  hearing  requirement 
which  is  mandated  by  the  statute. 

Discussion  of  the  Comments  Received 
and  of  Changes  to  the  Regulations 

Several  comments  were  received 
concerning  the  "retroactive”  nature  of 
the  proposed  regulations.  Section  5(i)(3) 
of  the  Urban  Mass  Transportation  Act 
of  1964,  as  amended  (the  Act)  became 
effective  on  November  6, 1978.  At  that 
time,  transit  authorities  were  bound  by 
its  provisions.  If  a  fare  change  or 
substantial  change  in  service  has  taken 
place  since  November  6, 1978,  a  public 
hearing  should  have  been  held  prior  to 
the  change  in  order  to  meet  the 
requirements  of  the  law. 

The  regulations  are  not  retroactive. 
The  regulations  require  that  each 
recipient  of  Section  5  funds  execute  and 
submit  the  assurance  that  is  set  out  in 
the  Appendix  to  the  regulations.  The 
regulations  further  provide  that  this 
assurance  be  submitted  even  if  the 
recipient  previously  submitted  an 
assurance  to  UMTA. 

UMTA  recognizes  that  most  if  not  all 
grantees  will  have  submitted  an 
assurance  prior  to  the  effective  date  of 
the  regulations.  The  new  assurance 
required  by  §  635.3  of  the  regulations 
will  supersede  the  previously  required 
assurance  once  the  new  assurance  is 
executed  and  submitted.  Therefore,  the 
recipient  will  be  bound  by  the  terms  of 
the  new  assurance.  However,  if  a 
recipient  previously  violated  the  terms 
of  an  earlier  assurance  required  by 
UMTA,  one  or  more  of  the  sanctions  set 
out  in  §  635.11  may  be  imposed. 

In  response  to  the  notice,  some 
concern  was  expressed  that  the 
requirement  that  a  public  hearing  be 
held  only  if  there  is  an  increase  in  fares 
which  would  affect  25%  or  more  of  the 
total  ridership  of  a  transit  system 
contradicted  the  statutory  language  of 
Section  5(i)(3).  The  Act  states  that 
assurances  must  be  made  that  "any 
public  transit  system  receiving  financial 
assistance  under  such  project  will  not 
change  any  fare."  The  regulations  have 
therefore  been  changed  and  now  require 
a  public  hearing  prior  to  any  changes  in 
any  fares,  whether  an  increase  or  a 
decrease.  A  one  day  reduced  fare  or  free 
fare  promotion  is  not  considered  a  fare 
change  under  Section  5(i)(3). 

One  comment  recommended  that  the 
hearing  requirment  not  be  applied  to 


public  mass  transportation  systems 
receiving  only  capital  assistance  under 
Section  5.  There  is  no  indication  that 
Congress  intended  Section  5(i)(3)  to 
apply  only  to  those  mass  transportation 
providers  receiving  operating  assistance 
under  Section  5.  Therefore,  the 
applicability  of  the  regulations  has  not 
been  changed.  The  regulations  apply  to 
all  recipients  of  Section  5  funds. 

We  were  also  requested  to  define  the 
word  "affect”  as  it  is  used  in  the 
regulations.  We  have  attempted  many 
ways  of  doing  so,  but  none  have  proven 
consistently  clear  in  their  application 
because  of  the  many  inherent  variables 
in  local  situations.  Because  of  the 
impossibility  of  arriving  at  one 
definition  that  would  be  universally 
applicable,  UMTA  has  not  provided  a 
definition  of  "affect”  at  this  time,  but 
has  chosen  instead  to  measure  it  as  an 
impact  upon  transit  service.  UMTA  will 
be  available  to  evaluate  each  situation 
on  a  case-by-case  basis.  Based  on  these 
evaluations,  we  will  determine  if 
changes  to  the  regulations  are  necessary 
to  define  “affect”  or  change  its  measure. 

One  comment  received  specifically 
requested  that  we  provide  for  review 
and  publishing  of  revisions  to  all  the 
regulations  based  on  feedback  received 
from  transit  authorities.  In  this  regard,  in 
addition  to  specific  comments  on  §  635.7 
requested  below,  we  encourage  transit 
authorities  to  make  specific 
recommendations  to  us  after  they  have 
held  a  public  hearing  following  the 
requirements  of  these  regulations.  We 
will  closely  monitor  the  implementation 
of  the  regulations  and  propose  changes 
that  appear  to  be  necessary. 

Comments  were  received  concerning 
the  definition  of  ridership  in  §  635.2(e)  of 
the  proposed  regulation  and  the 
inconsistency  of  its  meaning  as  defined, 
and  with  the  same  definition  under 
Section  15  of  the  Act.  Similar  comments 
were  received  concerning  the  definitions 
of  a  transit  route  mile  and  a  transit 
revenue  vehicle  mile.  The  definition  of 
ridership  as  the  number  of  unlinked 
passenger  trips  is  identical  to  that 
contained  in  the  Section  15  definition: 
the  number  of  revenue  passenger  trips 
counted  each  tirpe  a  vehicle  is  boarded. 
In  other  words,  if  one  passenger  takes  a 
trip  which  involves  3  transfers,  the  trip 
is  considered  to  be  3  unlinked  passenger 
trips  or  one  linked  passenger  trip.  The 
definitions  of  transit  route  mile  and 
transit  revenue  vehicle  mile  as 
published  in  the  proposed  Section  5(i)(3) 
regulation  are  indentical  to  those 
published  in  reporting  regulations  dated 
December  18. 1979  (43  FR  58928),  which 
implemented  the  1978  amendments  to 
Section  15  of  the  Act.  In  calculating 
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transit  revenue  vehicle  miles,  it  should 
be  noted  that  a  train  with  five  cars  is 
considered  five  vehicles. 

Several  comments  were  received 
requesting  that  a  definition  for  “service 
change”  be  provided.  This  has  been 
done  in  §  635.2.  Many  of  the  comments 
were  concerned  with  adjustments  in 
time  schedules  and  headways.  The 
definition  accommodates  the  expressed 
concerns  by  defining  service  change  to 
include  changes  which  affect  the 
frequency  of  service. 

Two  commentors  requested  that 
proposed  §  635.3  be  clarified  to  indicate 
that  the  assurance  could  be  submitted 
as  one  of  serveral  one-time  submissions 
required  by  UMTA.  This  was  the 
original  intent  of  this  section  and  it  has 
been  rewritten  to  clarify  its  intent. 
However,  because  the  requirements  of 
the  regulations  have  been  revised,  thus 
necessitating  revised  language  in  the 
assurance,  all  recipients  must  submit  the 
new  assurance. 

Comments  were  received  which 
questioned  whether  a  change  affecting 
10%  of  transit  route  miles,  10%  transit 
revenue  vehicle  miles,  or  25%  of  the 
ridership  of  a  system  was  a  sufficiently 
accurate  interpretation  of  a  substantial 
change  in  service  as  used  in  the  Act.  In 
order  to  accommodate  these  concerns 
and  to  assure  broadened  public 
participation  in  the  mass  transit 
decisionmaking  process,  the  percentage 
tests  for  service  changes  in  proposed 
§  635.7  have  been  revised.  The  tests  are 
now  measured  as  a  change  affecting  25% 
or  more  of  the  transit  route  miles,  transit 
revenue  vehicle  miles,  or  ridership  of  a 
transit  route  rather  than  an  entire 
system.  A  definition  of  transit  route  has 
been  set  out  in  §  635.2.  In  defining 
transit  route,  we  have  stated  that  it  is 
one  that  is  “specifically  labeled.”  In  this 
regard,  it  should  be  noted  that  an 
express  service  and  a  local  service 
which  traverse  the  same  physical  area 
are  two  distinct  transit  routes. 

UMTA  has  decided  to  provide  for 
public  comment  on  the  switch  from 
percentage  changes  affecting  a  "transit 
system”  to  percentage  changes  affecting 
a  “transit  route.”  Comments  must  be 
sent  to  the  address  listed  above.  As 
stated  previously,  we  will  evaluate  the 
comments  recived  to  determine  if  further 
revisions  to  §  635.7  are  necessary. 

Several  comments  pointed  out  that 
transit  authorities  regularly  implement 
standard  service  variations  on  a 
seasonal  basis  and  that  no  public 
hearing  should  be  required  for  these 
variations.  Section  635.7(c)  excludes 
seasonal  variations  from  the  public 
hearing  requirement  provided  that  the 
changes  are  standard  seasonal 
variations  such  as  a  change  made  at  the 


beginning  and  the  end  of  every  school 
year  or  additions  of  standard  additional 
service  during  the  December  holiday 
shopping  season.  These  seasonal 
changes  must  be  the  same  firom  year  to 
year  in  order  to  be  exempted  from  the 
public  hearing  requirement.  However,  if 
the  number,  timing,  or  type  of  standard 
seasonal  variations  change,  then  a 
public  hearing  is  required  if  the 
percentage  tests  of  §  635.7(a)  are  met. 

A  new  §  635.7(b)  has  been  added  to 
clarify  that  a  hearing  must  be  held  if  the 
cumulative  total  of  changes  in  an 
operator’s  fiscal  year  reaches  the  levels 
set  in  §  635.7(a). 

Several  comments  were  received 
concerning  §  635.7(b),  as  set  forth  in  the 
proposed  rule,  which  provides  that 
UMTA  may  require  a  hearing  in  specific 
circumstances  even  if  the  “percentage 
tests”  of  §  635.7(a)  are  not  met.  The 
comments  mainly  addressed  the  intent 
of  this  requirement,  and  pointed  out  that 
the  regulations  lacked  clarity  in  that 
only  one  example  of  specific 
circumstances  was  cited,  and  that 
significant  public  controversy  was  not 
defined.  It  was  pointed  out  that  the  lack 
of  clarity  and  its  resulting  uncertainty 
would  interfere  with  a  transit  authority’s 
ability  to  make  changes.  It  was  also 
pointed  out  that  the  proposal  could 
require  a  hearing  after  a  change  had 
been  put  into  effect.  The  revised 
regulations  have  set  up  objective  tests  to 
be  used  in  determining  whether  or  not  a 
hearing  is  required  when  there  is  a 
service  change.  It  is  felt  that  these  tests 
will  cover  any  service  change  that  has 
“profound  consequences  for  the  public,” 
the  concern  expressed  by  Congress  in 
developing  Section  5(i)(3).  We  also  feel 
that  we  are  unable,  at  this  time,  to 
adequately  define  “significant  public 
controversy”  as  it  applies  in  all  cases. 
Therefore,  the  requirement  that  a 
hearing  be  held  in  specific 
circumstances  that  do  not  meet  the 
percentage  tests  has  been  deleted. 
However,  we  expect  that  recipients  will 
evaluate  their  proposed  service. changes 
to  determine  if  significant  public 
controversy  would  be  generated.  We 
urge  recipients  faced  with  significant 
public  controversy  to  conduct  public 
hearings  even  if  the  percentage  levels  of 
our  regulations  are  not  reached. 

Several  comments  were  received 
concerning  proposed  §  635.7(c)  which 
deals  with  public  hearing  requirements 
in  emergency  situations.  It  was  pointed 
out  that  the  proposed  requirement  for 
prior  UMTA  approval  does  not  allow  a 
transit  authority  sufficient  flexibility  to 
deal  with  the  emergency  situation  in  a 
timely  manner.  Also,  it  was  pointed  out 
that  many  emergency  situations  are 


likely  to  be  temporary  and  a  public 
hearing  would  serve  no  useful  purpose. 

Two  changes  have  been  made  in  the 
regulations  (new  §  635.7(d))  to  address 
these  concerns.  First,  prior  UMTA 
approval  is  no  longer  required  before  an 
emergency  service  change  is  made. 
However,  UMTA  must  be  notified 
within  five  working  days  of  the 
institution  of  the  service  change. 
Examples  of  emergency  service  changes 
include  those  made  because  of  a  power 
failure  for  a  rail  or  fixed  guideway 
system,  the  collapse  of  a  bridge  over 
which  several  bus  routes  pass,  or 
inadequate  supplies  of  fuel.  Second,  no 
public  hearing  is  required  if  the 
emergency  change  lasts  less  than  90 
days. 

A  few  comments  were  received 
concerning  the  applicability  of  the 
public  hearing  requirement  to 
experimental  fares  and  service.  In 
response  to  this  concern,  a  new 
§  635.7(e)  is  added  to  allow 
experimental  services  (but  not  fares)  for 
a  period  of  180  days  without  a  public 
hearing  being  held.  As  stated  previously, 
any  fare  change  requires  a  public 
hearing.  If,  at  the  end  of  that  time,  it  is 
decided  that  the  experimental  service 
should  become  permanent,  the  service 
that  existed  prior  to  the  change  must  be 
reinstituted  and  a  public  hearing  held  in 
accordance  with  the  procedures  outlined 
in  §  635.9.  However,  a  hearing  may  be 
held  prior  to  the  institution  of  or  during 
the  period  of  the  experimental  services. 
The  hearing  could  be  for  the  purpose  of 
alerting  the  public  to  the  experiment  and 
to  the  intentions  of  the  transit  authority 
at  the  end  of  the  experiment.  If  it  is  clear 
that  the  experimental  service  may  be 
made  permanent,  then  this  hearing 
would  be  sufficient  and  a  new  hearing 
would  not  have  to  be  held  at  the  end  of 
the  experimental  period.  In  addition,  a 
definition  of  experimental  service  has 
been  added.  For  the  purposes  of  these 
regulations,  experimental  service  is  a 
new  transit  route  (as  defined  in  these 
regulations)  or  an  addition  to  an  existing 
transit  route. 

One  commentor  asked  whether  a 
change  in  the  proposed  effective  date  of 
a  service  change  or  fare  change  which 
occiurs  after  the  public  hearing  requires 
that  a  new  hearing  be  held.  A 
reasonable  delay  in  implementation  of  a 
change  would  not  require  a  new  hearing. 
However,  a  substantial  delay  in 
implementing  a  change  which  was  not 
foreseen  at  the  time  of  the  public 
hearing  may  require  a  new  hearing.  We 
will  not  revise  the  regulations  at  this 
time  but  will  revise  them  if  it  becomes 
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apparent  that  delay  in  effective  dates  is 
causing  significant  public  controversy. 

Comments  were  received  which 
raised  various  issues  concerning  local  or 
state  requirements  that  differ  from  the 
proposed  requirements  in  §  635.9. 

The  first  concerned  local  or  state 
requirements  that  provide  for  less  than 
the  30  day  notice  requirement  in 
proposed  §  635.9(b].  The  intent  is  to 
provide  the  public  adequate  notice  and 
if  local  or  state  requirements  require 
less  than  30  days  notice,  UMTA  will 
defer  to  that  requirement  and  allow  a 
single  publication.  Accordingly, 

§  635.9(b)  is  revised  to  reflect  this 
substitution  of  local  or  state 
requirements. 

A  second  issue  was  raised  concerning 
changes  which  resulted  from  Interstate 
Commerce  Commission  (ICC),  local 
public  utility  commission  (PUC),  or  state 
legislative  action.  The  commentors 
pointed  out  that  frequently  changes  are 
mandated  by  these  bodies  and  a  transit 
authority  is  not  free  to  reject  the 
changes.  Thus,  the  public  hearing,  as 
originally  proposed,  might  prove  useless. 
UMTA  recognizes  this  problem  but  is 
concerned  that  the  statutory  mandate 
that  the  views  of  the  public  be 
considered  be  followed.  Therefore,  the 
regulations  are  being  changed  to  allow 
ICC,  PUC,  or  legislative  action  to  meet 
the  hearing  requirements  if  a  public 
hearing  is  held  before  these  bodies  (in 
the  case  of  a  state  legislature,  before  the 
appropriate  Committee)  and  if  notice  of 
this  hearing  and  of  the  contemplated 
changes  is  published.  This  change  is 
made  in  recognition  of  the  fact  that 
these  bodies  are  legitimate  public 
forums.  It  is  expected  that  these  bodies 
will  consider  the  views  expressed 
before  them  prior  to  mandating  changes. 

A  final  issue  concerns  whether  UMTA 
would  require  a  separate  public  hearing 
if  a  transit  authority  is  required  by  local 
or  state  law  to  hold  a  hearing  before 
changing  fares  or  services.  UMTA  had 
intended  this  situation  to  be  addressed 
by  the  alternate  hearing  permitted  by 
proposed  §  635.9(d).  This  section  is 
being  revised  to  clarify  this  intent. 

Several  comments  were  received 
recommending  deletion  of  proposed 
§  635.9(d)  which  would  require  the 
distribution  of  the  notice  of  the  hearing 
to  local  government  officials.  It  is  felt 
that  this  is  an  administrative  burden  and 
is  unnecessary  given  the  general 
publication  requirements  of  the 
regulations.  In  light  of  UMTA’s  aim  to 
reduce  “red  tape"  and  administrative 
burdens  on  grantees,  we  agree  that  this 
requirement  be  deleted. 

The  requirement  for  publishing  a 
description  of  the  proposed  service 
change  or  fare  change  in  proposed 


§  635.9(c)  was  criticized  as  being  too 
vague.  The  commentor  felt  that  this 
required  the  publication  of  an  entire 
schedule  in  the  newspaper.  The  intent  of 
the  regulation  is  that  a  description  of 
changes  be  published.  For  example,  if 
the  service  change  provides  that  a  bus 
will  run  every  15  minutes  rather  than 
every  30  minutes  then  this  fact  would 
appear  in  the  notice.  The  actual 
scheduled  times  would  not  have  to  be 
published.  No  change  to  the  proposed 
regulation  is  needed  because  it  is  felt 
that  it  is  clear  and  adequate  as  written. 

One  commentor  recommended  that 
UMTA  require  that  the  notice  of  public 
hearing  be  placed  on  every  bus  or  rail 
car  affected  or  be  handed  out  to  each 
passenger.  We  feel  that  the  placement  of 
the  notice  on  buses  and  rail  cars  has 
merit.  However,  we  believe  it  to  be  a 
local  decision  as  to  whether  this 
practice  is  followed.  While  we  urge 
transit  authorities  to  follow  this  practice, 
we  will  not,  at  this  time,  make  it  a 
requirement. 

One  commentor  indicated  that  it  felt 
“that  there  is  no  need  to  withhold 
approval  of  applications  for  UMTA 
funds  under  sections  other  than  Section 
5”  for  failure  to  comply  with  the  Section 
5(i)(3)  requirements  because  the 
sanctions  relating  to  Section  5  grants  are 
adequate.  UMTA  agrees  with  this 
comment.  Therefore,  proposed 
§  635.11(b)(3)  has  been  deleted. 

Accordingly,  Title  49  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  a  new  Part  635,  Subpart  A,  to 
read  as  follows: 

Subpart  A— Public  Hearing  Requirements 
for  Fare  Changes  and  Substantial  Service 
Changes 

Sec. 

635.1  Purpose. 

635.2  Definitions. 

635.3  Assurances. 

635.7  When  hearing  is  required. 

635.9  Hearing  requirements. 

635.11  Sanctions. 

Appendix  A — Assurance  format. 

Authority:  49  U.S.C.  1604(i)(3)  (Section 
5(i](3)  of  the  Urban  Mass  Transportation  Act 
of  1964,  as  amended);  49  CFR  1.51. 

§  635.1  Purpose. 

(a)  Section  5(i)(3)  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended 
(hereinafter  referred  to  as  the  Act), 
requires  that  recipients  of  Section  5 
funds  must  make  “assurances 
satisfactory  to  the  Secretary  that  any 
public  mass  transportation  system 
receiving  financial  assistance  under 
such  project  will  not  change  any  fare 
and  will  not  substantially  change  any 
service  except  (1)  after  having  held 
public  hearings  or  having  afforded  an 
adequate  opportunity  for  such  hearings. 


after  adequate  public  notice.  (2)  after 
having  given  proper  consideration  to 
views  and  comments  expressed  in  such 
hearings,  and  (3)  after  having  given 
consideration  to  the  effect  on  energy 
conservation,  and  the  economic, 
environmental,  and  social  impact  of  the 
change  in  such  fare  or  such  service.” 

(b)  This  Subpart  sets  out  the 
regulations  implementing  the  statutory 
requirement  that  a  public  hearing  be 
held  for  changes  in  fares  and  substantial 
changes  in  service. 

§  635.2  Definitions. 

As  used  in  this  Subpart: 

(a)  Recipient  means  a  Governor  or 
entity  designated  as  a  recipient  under 
Section  5(b)  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended. 
The  recipient  undertakes  the  legal 
responsibility  for  carrying  out  Section  5 
projects  directly  by  lease,  by  contract, 
or  otherwise. 

(b)  A  transit  route  is  a  route  over 
which  a  transit  vehicle  travels  which  is 
specifically  labelled  or  numbered  for  the 
purpose  of  picking  up  or  discharging 
passengers  at  regularly  scheduled  stops 
and  intervals. 

(c)  A  transit  route  mile  is  a  distance  of 
one  statute  mile  along  a  route  regularly 
travelled  by  transit  vehicles  while 
available  for  the  general  public  to  carry 
passengers.  The  length  of  a  route  is  the 
round  trip  distance  traversed  in 
traveling  completely  over  the  route  and 
returning  to  the  starting  point  to  begin 
another  circuit  of  the  route.  If  a  route  is 
only  defined  in  one  direction,  then  this 
one-directional  distance  is  the  route 
length, 

(d)  A  transit  revenue  vehicle  mile  is  a 
distance  of  one  statute  mile  travelled 
while  a  transit  vehicle  is  available  to  the 
general  public  to  carry  passengers. 

(e)  Ridership  means  the  number  of 
unlinked  revenue  passenger  trips 
carried.  An  unlinked  passenger  trip  does 
not  include  any  transfers.  (A  single  trip 
by  a  transit  user  involving  three  vehicles 
and  using  two  transfers  is  three 
unlinked  passenger  trips.) 

(f)  A  service  change  is  any  addition  or 
deletion  resulting  in  the  physical 
realignment  of  a  transit  route,  or  a 
change  in  the  type  or  frequency  of 
service  provided  in  a  specific,  regularly 
scheduled  transit  route. 

(g)  Experimental  service  change  is  an 
addition  of  service  to  an  existing  transit 
route,  or  the  establishment  of  a  new 
transit  route. 

§  635.3  Assurances. 

(a)  Each  recipient  of  Section  5  funds 
must  execute  and  submit  the  assurance 
in  Appendix  A  of  this  Subpart.  This 
assurance  must  be  executed  and 
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submitted  even  though  the  recipient  has 
previously  submitted  an  assurance  prior 
to  May  17, 1980.  The  new  assurance  will 
replace  any  previously  submitted 
assurance. 

(b)  The  assurance  may  be 
incorporated  in  the  one-time  submission 
of  standard  assurances  required  under 
UMTA  Circular  C  9050.1  (Section  5 
operating  grants)  or  UMTA  Circular  C 
9100.1  (Section  5  capital  grants). 

(c)  Each  recipient  must  abide  by  the 
terms  and  conditions  stated  in  the 
assurance. 

§  635.7  When  hearing  is  required. 

(a)  Except  as  provided  elsewhere  in 
this  section,  a  hearing  required  by 
Section  5(i)(3)  of  the  Act  must  be  held 
when — 

(1)  There  is  a  change  in  any  fare  (a 
one  day  reduced  fare  or  free  fare 
promotion  is  not  a  fare  change): 

(2)  There  is  any  change  in  service 
which  directly  affects — 

(i)  25%  or  more  of  the  number  of 
transit  route  miles  of  a  route; 

(ii)  25%  or  more  of  the  number  of 
transit  revenue  vehicle  miles  of  a  route 
computed  on  a  daily  basis  for  the  day  of 
the  week  for  which  the  change  is  made; 
or 

(iii)  25%  or  more  of  the  ridership  of  a 
route  computed  on  a  daily  basis  for  the 
day  of  the  week  for  which  the  change  is 
made;  or 

(3)  A  new  transit  route  is  established. 

(b)  If  a  number  of  changes  on  a  route 
in  an  operator’s  Hscal  year  add  up  to  the 
percentages  in  paragraph  (a)  of  this 
section,  a  hearing  must  be  held  prior  to 
the  last  change. 

(c)  Standard  seasonal  variations  are 
exempt  from  the  hearing  requirement 
unless  the  number,  timing  or  type  of 
standard  seasonal  variations  change. 

(d)  In  an  emergency  situation,  a 
service  change  may  be  implemented 
immediately  without  a  public  hearing 
being  held.  The  recipient  must  notify  the 
Regional  Director  concerning  the  change 
within  five  working  days  of  its 
implementation.  A  public  hearing  on  the 
changes  must  be  held  within  60  days  of 
implementation,  unless  the  change  is  to 
be  in  effect  for  90  days  or  less. 

(e)  Experimental  service  changes  may 
be  instituted  for  180  days  or  less  without 
a  public  hearing  being  held.  If,  at  the  end 
of  the  experimental  period,  it  is 
determined  that  the  experimental 
service  change  should  become 
permanent,  the  service  that  existed  prior 
to  the  change  must  be  reinstituted  and  a 
public  hearing  held  in  accordance  with 

§  635.9.  However,  the  hearing  may  be 
held  prior  to  the  institution  of,  or  during 
the  period  of,  the  experimental  service 
change  and  will  satisfy  the  requirement 


for  a  final  public  hearing  if  the  hearing 
notice  required  by  §  635.9  states  that  the 
experiment  may  become  permanent  at 
the  end  of  the  experimental  period. 

§  635.9  Hearing  requirements. 

(a)  Prior  to  the  institution  of  a  fare 
change  or  to  a  service  change  that  falls 
within  the  levels  established  in  §  635.7, 
each  recipient  shall  ensure  that  a  notice 
of  intent  to  hold  the  public  hearing  is 
published  in  a  newspaper  of  general 
circulation  in  the  urbanized  area.  The 
notice  must  also  be  published  in 
newspapers  oriented  to  specific  groups 
or  neighborhoods  that  may  be  affected. 

(b)  The  notice  must  be  published  at 
less  30  days  prior  to  the  hearing.  If  local 
or  state  law  requires  the  publication  of  a 
notice  less  than  30  days  prior  to  a 
hearing,  this  requirement  may  be 
substituted  for  the  30  day  requirement. 

(c)  The  notice  must  contain — (1)  a 
description  of  the  contemplated  service 
changes,  or  the  fare  change,  as 
appropriate,  and  (2)  the  time  and  place 
of  the  hearing.  If  a  hearing  required  by 
§  635.7(b)  is  held,  the  notice  must 
describe  the  last  change  being 
contemplated,  and  the  prior  changes 
that  were  made. 

(d)  The  public  hearing  requirement  of 
Section  5(i)(3)  of  the  Act  may  be 
satisfied  if  a  fare  change  or  substantial 
change  in  service  is  addressed  at  a 
public  hearing  which  is  mandated  by 
local  or  state  law  or  is  addressed  at  an 
open  meeting  of  a  city  council  or  a 
transit  authority  board  of  directors  at 
which  public  comment  is  accepted.  The 
requirements  of  paragraphs  (a)  to  (c)  of 
this  section  must  be  followed  for  the 
hearing. 

(e)  If  a  fare  change  or  substantial 
service  change  is  mandated  by  the 
Interstate  Commerce  Commission,  a 
public  utility  commission  or  equivalent, 
a  state  legislature  or  other  public 
legislative  body,  the  public  hearing 
requirement  of  Section  5(i)(3)  of  the  Act 
may  be  satisfied  if  the  public  is  afforded 
the  opportunity  to  appear  before  these 
bodies  to  present  their  views.  The 
procedures  and  requirements  for 
appearance  before  these  bodies  may  be 
followed:  however,  the  requirements  of 
paragraph  (a)  to  (c)  of  this  section  must 
be  followed  for  such  a  hearing.  The 
recipient  must  appear  before  these 
bodies  to  present  its  views  concerning 
the  proposed  fare  or  service  change. 

§635.11  Sanctions. 

(a)  If  a  fare  change  or  substantial 
service  change  is  instituted  without  the 
requirements  of  Section  5(i)(3)  of  the  Act 
being  met,  the  recipient  has  breached 
the  grant  agreement. 


(b)  When  a  recipient  has  breached  an 
agreement  because  of  noncompliance 
with  Section  5(i)(3)  of  the  Act,  the 
UMTA  Administrator  may  impose  one 
or  more  of  the  following  sanctions: 

(1)  Require  that  the  fare  in  place  prior 
to  the  fare  change  be  reinstituted  or  that 
the  service  change  be  cancelled — 

(1)  Until  there  is  compliance  with 
Section  5(i)(3):  or 

(ii)  For  a  period  of  time  equal  to  the 
period  between  the  fare  change  or 
service  change  and  the  date  of 
compliance. 

(2)  Deny  approval  of  the  following 
fiscal  year’s  Section  5  application  until 
there  is  compliance  with  Section  5(i)(3). 

(3)  Suspend  all  payments  under  all 
active  Section  5  grants  until  there  is 
compliance  with  Section  5(i)(3).  Under 
this  sanction,  the  recipient  will  not 
suffer  a  loss  of  funds  but  will  be  unable 
to  receive  UMTA  Section  5  funds  from 
the  date  of  notification  until  the  date  of 
compliance.  Funding  after  that  time  can 
cover  the  period  during  which  payments 
were  suspended. 

(4)  Declare  all  costs  incurred  during 
the  period  of  noncompliance  with 
Section  5(i)(3)  ineligible  for  Section  5 
assistance. 

Appendix  A. — Format  for  Assurance  of 
Compliance  With  Section  5(i)(3) 

Changes  to  Fares  and  Service  Levels 

The  recipient  of  Section  5  funds  hereby 
certifies  that  for  any  public  mass 
transportation  system  receiving  financial 
assistance  under  this  project  no  fare  changes 
or  substantial  changes  in  service  as  defined 
in  49  CFR  635.7  have  been  adopted  since  May 
17, 1980,  and  assures  that  no  fare  changes  or 
substantial  changes  in  service  as  defined  in 
49  CFR  635.7  will  be  instituted,  except — 

(a)  After  a  public  hearing  is  held  or  an 
opportunity  for  such  hearing  is  afforded,  after 
adequate  public  notice; 

(bj  After  proper  consideration  to  views  and 
comments  expressed  in  such  hearing  is  given; 
and 

(c)  After  consideration  to  the  effect  on 
energy  conservation,  and  the  economic, 
environmental,  and  social  impact  of  the 
change  in  such  fare  or  such  service  is  given. 

Date:  - 

Signed:  - 

Title:  - 

Organization:  - 

((49  U.S.C.  1604(i)(3);  49  CFR  1.51) 

Dated:  April  11, 1980. 

Theodore  C.  Lutz, 

Administrator. 

|FR  Doc.  80-11900  Filed  4-16-80.  045  am] 

BILLING  CODE  4910-57-M 


